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The standard under the act is an "objectively reasonable suspicion" 8 by the mandated reporter that financial abuse has occurred. If a mandated reporter has direct contact with the elder or dependent adult and has observed, or has knowledge of, an incident that reasonably appears to be financial abuse, that incident must be reported. It is irrelevant whether that adult is a customer of the financial institution. For a mandated reporter who has no direct contact with the elder or dependent adult, but who reviews or approves documents, financial records, transactions in connection with providing financial services to that individual and reasonably suspects abuse based solely on the information in front of him, there is a duty to report the suspected abuse. A mere allegation by the elder customer or a third party that financial abuse has occurred is not sufficient to trigger the act's reporting requirement if the mandated reporter does not have independent knowledge or corroborating evidence of the alleged abuse, and reasonably believes that no such abuse occurred. There is no duty to investigate an accusation of financial abuse. 10 The act has been received with enthusiasm in the banking community, which has long been concerned with protecting its customers. The act now gives financial institutions a clearly articulated procedure to report financial elder abuse, coupled with the expectation that there will be prompt investigation of the reports and appropriate action taken by the authorities.
Financial institutions have taken steps to train their employees to recognize the warning signs of financial elder abuse and to establish compliance procedures to comply with the reporting requirements of the act. Some red flags of financial abuse are:
1.
Unusual account activity. A recent increase in transactions in a dormant account; withdrawals from ATMs far from the customer's residence; increased account activity with distributions to new payees; unusual or new wire transfers out of the United States.
2.
Account changes. A single account converted to a joint account; statements no longer sent to a customer's residence; change in beneficiaries of pay-on-death (POD) accounts, IRAs etc; a change of attorney that results in a new will or trust in favor of a "new" friend or much younger relative.
3.
Changes in the customer's behavior. A customer is confused, withdrawn, doesn't seem to understand the nature or purpose of the transaction.
4.
Undue influence by a third party: A customer comes into the office with a third party, who speaks for the customer or pressures her into the transaction; the customer stops coming into the bank and is not available for telephone calls, while a third party conducts the customer's business.
Sadly, financial elder abuse is often perpetrated by a relative. Very common is the child (or grandchild) who moves back home to take care of the elderly parent and who seizes control of the finances by bringing the parent into the bank to add the child's name to the accounts. The child then puts the parent on a small allowance, while spending the assets that "he is going to get anyway" or feels entitled to because of "all she is doing for dad."
Quite often the elder or dependent adult is unaware of the contents of the document he is signing; for example, an application for a loan presented by the trusted third party. The perpetrator deposits the loan proceeds into a joint account and withdraws the funds over time, all without the elder's consent or knowledge, leaving the victim to repay the loan.
Since innocent behavior can raise a red flag (grandchild is studying abroad and needs frequent wire transfers; son is added to the account to help mom pay her bills), it is necessary for the bank employee to proceed with caution and tact, always protecting the customer's confidentiality by talking with the customer in a private setting apart from the relative or caregiver.
While some customers may welcome the vigilance imposed by the act, other customers may be concerned about confidentiality and their independence, thereby finding questions by bank employees about their expenditures (however well-meaning or tactfully stated) as intrusive. Furthermore, if an APS investigator shows up at the customer's door and no abuse has occurred (or the customer is in denial), the customer may well be humiliated or angry and close her account. Denial by the victim that financial abuse has occurred is widespread, due to many factors: the victim's dependency on the perpetrator for care; intimidation by the perpetrator; shame for being duped; or disbelief that a loved one could take advantage. So there is that risk of financial institutions losing business by complying with the act.
However, financial institutions have embraced the act as a way to protect their customers and will continue their vigilance against financial abuse of elder and dependent adults. It remains to be seen whether prosecution of financial elder abuse will increase due to the act, which will expire on January 1, 2013, unless extended.
